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VERNON K. SMITH
ATTORNEY AT LAW
1900 West Main Street
Boise, ldaho 83702
ldaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DENNIS N. WHEELER,
Petitioner,

000
)
)
t
)

1

v.
IDAHO DEPARTMENT OF HEALTH
AND WELFARE,
Respondent.
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oc

CaseNo
Docket No. 5- H5
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PETITION FOR JUDICIAL REVIEW

)
)
)
)

1

COMES NOW The Petitioner above-named, Dennis N. Wheeler, and does
request this Court, pursuant to Title 67, Chapter 52, Statutes of the State of ldaho,
to undertake a judicial review of the Findings of Fact, Conclusions of Law and that
final Order entered by the Department of Health and Welfare, State of ldaho,
concerning the suspension of Petitioner' driver's license.

That Petitioner, at all times mentioned herein, is a citizen of the United
States of America, a resident of the State of ldaho, and at all times occurring as
alleged herein, is a resident of Ada County, Idaho, and did possess a valid ldaho
driver's license, the validity of which was impugned, and the license suspended as
a result of the entry of said final order.

PETITION FOR JUDICIAL REVIEW P. 1
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II.
That the ldaho Department of Health and Welfare is a statutorily authorized
government agency of the State of ldaho, subject to the ldaho Administrative
ProceduresAct, Title 67, Chapter 52, Statutes of the State of Idaho.

111.
That the Fourth Judicial District Court of Ada County, ldaho has jurisdiction
over the subject matter herein and is the proper place of venue of this action,
pursuant to and in accordance with the said ldaho Administrative Procedures Act,
Title 67, Chapter 52, Statutes of the State of ldaho.
IV.
That the subject matter of this agency review process did concern the action
taken by said ldaho Department of Health and Welfare over Petitioner's driver's
license, and Petitioner is an aggrieved party by the final order issued by the
Department of Health and Welfare on June 8,2006.

See Exhibit 1

v.
That said final order, the Findings of Fact and Conclusions of Law are
erroneously issued by said agency, who has exceeded its statutory and
constitutional authority and administrative right of action; that said course of
proceedings were pursued contrary to existing statutory law, and in violation of
existing definitions of judicial good cause and the judicial requirement of willful
conduct for any finding of contempt to support any such order addressing child
support, and said order constitutes a violation and infringement upon Petitioner's
civil rights and property interests, and was pursued as an arbitrary, capricious, and
abuse of process, and violates established law; that said Petitioner's property rights

PETITION FOR JUDICIAL REVIEW P. 2

are not subject to said statute for suspension of his driver's license, and in violation
of the authority cited by Petitioner in his briefing to the agency.
VI.
That Petitioner is now and remains an aggrieved party as a result of the
suspension of the driving privileges of Petitioner, and Petitioner is entitled to judicial
review of said administrative action as taken on all questions of fact and matters of
law concerning the action of this governmental agency, the ldaho Department of
Health and Welfare, and subject to review pursuant to ldaho Code, tj 67-5270.
VII.
That Petitioner has exhausted all available administrative remedies required
and made available to him in accordance with ldaho Code and the ldaho
Administrative Procedures Act, and Petitioner is entitled to the appropriate review
and relief provided for under the jurisdiction and venue of this Court in accordance
with the ldaho Administrative ProceduresAct.
WHEREFORE, Petitioner does pray for relief as follows:
1.

This Court set aside the Order of Suspension, and remand the matter

for reinstatement of Petitioner's driving privileges.
/
-

2.

For such other and further relief

proper in the
day of July 2006.

PETITION FOR JUDICIAL REVIEW P. 3

CERTIFICATE OF SERVICE
+A

I HEREBY CERTIFY That on the &<av
of July 2006. I caused a true
and correct copy of the above and foregoing to be delivered to the following
persons at the following addresses as follows:
Clerk of the Court
Fourth Judicial District
Ada County
200 West Front Street
Boise, ldaho 83702

(

Richard M. Armstrong
Director
Department of Health &Welfare
P.O. Box 83720
Boise, ldaho 83720-0036

(
(
(

Jerold E. Lee
Deputy Attorney General
Child Support Services
P.O. Box 83720
Boise, ldaho 83720-0036

PETITION FOR JUDICIAL REVIEW P. 4

)

l/j
)
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U.S. Mail
Fax
Hand Delivered

US. Mail
Fax
Hand Delivered

STATE OF IDAHO
DENNIS N. WHEELER,
Appellant,
VS.

DAHO DEPARTMENT OF HEALTH
AND WELFARE,
Respondent.

)

)

Docket No. 05-FH5 104-04-183

)
)
)

FINAL DECISION AND ORDER

1
1
)
)
)

THIS MA'TTER is an appeal by Dennis Wheeler from the decision of Edward Lockwood, hearing
officer, dated February 24, 2006. Mr. Wheeler was represented by Vernon Smith, Esq. The Department
was represented by Jerold Lee, Deputy Attorney General.
The issue in this matter involves license suspension for failure to pay Child Support. Mr.
Wheeler did not challenge the Department's calculation of his arrears, but raised a number of arguments
about the Department's authority to suspend drivers' licenses. The hearing officer correctly ruled on
these arguments, which are beyond the bounds of an administrative proceeding. Mr. Wheeler would
have had the hearing officer invalidate statute and rule in contravention of IDAPA 16.05.03.131. On
appeal, the reviewer is subject to the same limitations. IDAPA 16.05.03.150.
The undersigned would note in addition, that the prohibition on expost faclo laws only applies in
the criminal context and that Mr. Wheeler accrued well more than $10,000 in arrearages after the passage
of the license suspension statute in question. Therefore, even if the concept applied, Mr. Wheeler had
ample notice of the consequences of nonpayment of Child Support. As noted by the hearing officer, the
rules allow for only very narrow exceptions to a license suspension action, none of which were argued or
apply here.
NOW, THEREFORE, having been delegated the responsibility to review this matter and having
considered the record and the arguments of the parties, I hereby AFFIRM the decision of the hearing
FINAL DECISION AND ORDER - Page 1
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officer, dated February 24, 2006, and hereby incorporate it by reference. This is the FINAL DECISION

AND ORDER of the Director, in compliance with Section 67-5246, Idaho Code. The Department's rule
at IDAPA 16.05.03.152does not allow for reconsideration of this decision.
This decision may be appealed by filing a petition in district court, in compliance with Section

67-5270, Idaho Code, within twenty-eight (28) days of the issuance of this Final Decision and Order.

fl

DATED this -day of June, 2006,
RICHARD M. ARMSTRONG
DIRECTOR

BY
RUSSELL BARRON
Administrator, Self Reliance Programs
CERTIFICATE OF MAILING
1hereby certify that on the -day of June, 2006, a tnie and covect copy of the foregoing
was served upon:

Vernon K. Smith
Attorney at Law
1900 W. Main Street
Boise, ID 83702
VIA CERTIFIED MAIL
Jerold Lee
Deputy Attorney General
VIA ELECTRONIC MAIL

SHERRI KOVACH
Administrative Procedures Coordinator

FINAL DECISION AND ORDER - Page 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DENNIS N. WHEELER,
Case No. CV-OC-0612286

Petitioner,
VS.

IDAHO DEPARTMENT OF HEALTH
AND WELFARE,

1

ORDER GOVERNING
JUDICIAL REVIEW

Respondent.

Petition for Judicial Review having been filed herein, and it appearing that the
issues presented on appeal are questions of law and fact; and it further appearing that a
transcript is necessary to process this appeal:
It is ORDERED:
1) That upon completion of the record the agency shall mail or deliver a notice of
filing of transcript and record to all attorneys of record or parties appearing in person and
to the district court.
2) That the notice shall inform the parties before the agency that they pick up a
copy of the transcript and record at the agency and that the parties have fourteen (14)
days from the date of the mailing of the notice in which to file with the agency any
objections, and the notice will further advise the petitioner to pay the balance of the fees
for preparation before the transcript and record will be delivered to the petitioner.
ORDER GOVERNING JUDICIAL REVIEW - Page 1

3) That the Agency shall transmit the settled transcript and record to the district

court within forty-two (42) days of the service of the petition for judicial review.
4) That the Agency, upon filing with the Court the record, shall send notice of
such filing to all parties;
5) That the Petitioner's brief shall be filed and served within thirty-five (35) days of
the date the transcript and record are filed with the Court.
6) That the Respondent's brief shall be filed and served within twenty-eight (28)
days after service of Petitioner's brief.
7) That Petitioner's reply brief, if any, shall be filed and served within twenty-one
(21) days after service of Respondent's brief.
8) That either party may notice the matter for oral argument after all briefs are
filed, and that if within fourteen (14) days after the final brief is filed, neither party does so
notice for oral argument, the Court will deem oral argument waived and decide the case
on the briefs and the record.
Dated this 18th day of July 2006.

4D. DUFF McKEE
Senior District Judge

-

ORDER GOVERNING JUDICIAL REVIEW Page 2

CERTIFICATE OF MAILING

I hereby certify that on this 18th day of July 2006, 1 mailed (served) a true and
correct copy of the within instrument to:

VERNON K SMITH
ATTORNEY AT LAW
1900 WEST MAIN STREET
BOlSElDAHO 83702
RICHARD M ARMSTRONG
DIRECTOR
DEPT OF HEALTH & WELFARE
POST OFFICE BOX 83720
BOISE IDAHO 83720-036
JEROLD E LEE
DEPUTY ATTORNEY GENERAL
CHILD SUPPORT SERVICES
POST OFFICE BOX 83720
BOISE IDAHO 83720-0036

J. DAVID NA'JARRO
Clerk of the District Court
By:

-

ORDER GOVERNING JUDICIAL REVIEW Page 3
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2083451129
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VERNON K. SMITH
A'ITORNEY AT LAW
1900 West Main Street
Boise, Idaho 83702
ldaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

NOV 0 8 2006
J. G..i'iD t.!r'sVARRO, Cbrk
By !J PRICE
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IN THE DISTRICTCOURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DENNIS N. WHEELER,
Petitioner,

v.
IDAHO DEPARTMENT OF HEALTH
AND WELFARE,
Respondent.

)
)

Case No. CV OC 0612286

)

MOTION TO EXTEND TIME
TO FILE PETITIONER'S
OPENING BRIEF

1
1

1
1
j
'1
1\
000

COMES NOW The Petitioner above-named, through counsel, Vernon K.
Smith, and does request this Court to enter an order granting Petitioner an
additional'thirty (30) day period within which to file Petitioner's Opening Brief, as
counsel has been routinely engaged in his scheduled Magistrate and District Court
hearings throughout October and November 2006 (thus far), has a trial
commencing on the 8' day of November 2006, in the matter of State v. Furtado
(MW0819), and counsel has been engaged in preparing an Opening Brief to be

presented to the Q* Circuit Court of Appeals (Gibson v, Ada County, et al.) that has
required his attention, and therefore will need additional time to finalize other
maten as their respective deadlines approach, including the final presentation of

ORIGINAL
MOTIONTO EXTENDTIME TO FILE PETITIONER'S OPENING BRIEF P.1

00013

11-08-' 06 15:49 FROM-Vernon K Smith

Petitioner's Opening Brief, consequently now requiring additional time for
completion.
That counsel, as a solo practitioner, has to dedicate his efforts and available
briefing time when and where most needed, along with these trial preparations, in
addition to attending to daily needs of office clients, file maintenance, motions,
hearings, and needed case preparation. Due to counsels recent schedule, he has
not had the time available to discuss the merits of the case with Petitioner before
completion of the final substance and format of the required Brief in this matter, so
a thirty (30) day extension is needed in order to make completion of the

presentation of this Opening Brief.

P"

Petitioner does anticipate Petitioner's
by December 8.2%
Dated this

/day

Eng Brief to b

of Novemb

Attorney for Petitioner

\

MOTIONTO EXTENDTIME TO FILE PETITIONER'S OPENING BRIEF P.2
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11-08-'06 15:50 FROM-Verqon K Smith
k

T-196 P003/003 F-375

2083451129

3

J
CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on the

@

(day of November 2006.1 caused a
true and correct copy of the above and oregoing to be delivered to the following
persons at the following addresses as follows:
Clerk of the Court
Fourth Judicial District
Ada County
200 West Front Street
Boise, Idaho 83702

(

1

U.S. Mail

((

I

Hand Delivered

Richard M. Armstrong
Director
Department of Health &Welfare
P.O. Box 83720
Boise, ldaho 83720-0036

(

G/)

( i

?

(

)

Fax

U.S. Mail
Fax
Hand Delivered

Jerold E. Lee
Deputy Attorney General
Child Support Services
P.O. Box 83720
Boise, ldaho 83720-0036

MOTION TO EXTEND TIME TO FILE PETITIONER'SOPENING BRIEF P.3

FILED

REcEIVEI

MOV 1
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, NOV 1 6 2006

VERNON K. SMITH
ftc!:! Cot~nty
ATTORNEY AT LAW
1900 W. Main Street
Boise, ldaho 83702
ldaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
000
)

DENNIS N. WHEELER,

Case No. CV OC 0612286
Petitioner,
)

v.
IDAHO DEPARTMENT OF HEALTH
AND WELFARE

ORDER

)

)
Respondent.

Upon reading Petitioner's Motion to Extend Time to File Petitioner's Opening
Brief, and for good cause appearing therefore,
IT IS HEREBY ORDERED, AND THIS DOES ORDER, That Petitioner's
Motion is GRANTED, and Petitioner's Opening Brief will be due on or before
December 8,2006.
Dated This

1%~

of November, 2006.

D. Duff McKee

District Judge

VERNON K. SMITH
ATTORNEY AT LAW
1900 West Main Street
Boise, ldaho 83702
ldaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

D E C U 8 2896
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DENNIS N. WHEELER,
Petitioner,

000
)
)

1
1

)

v.

)

IDAHO DEPARTMENT OF HEALTH
AND WELFARE,
Respondent.

1

Case No. CV OC 0612286
MOTION TO EXTEND TIME
TO FILE PETITIONER'S
OPENING BRIEF

)

1
1\

COMES NOW The Petitioner above-named, through counsel, Vernon K.
Smith, and does request this Court to enter an order granting Petitioner an
additional thirty (30) day period within which to file Petitioner's Opening Brief, as
counsel has been routinely engaged in his scheduled Magistrate and District Court
hearings throughout November and December 2006 (thus far), and counsel has
been engaged in preparing a Memorandum in Support of Petition for Review to the
ldaho Supreme Court (State v. Smith), a Reply Brief presented to the ldaho
Industrial Commission (Gibson v. Ada Countv/State Insurance Fund) that have
required his attention, and therefore will need additional time to finalize other
maters as their respective deadlines approach, including the final presentation of

ORIGINAL

Petitioner's Opening Brief, consequently now requiring additional time for
completion.
That counsel, as a solo practitioner, has to dedicate his efforts and available
briefing time when and where most needed, along with these trial preparations, in
addition to attending to daily needs of office clients, file maintenance, motions,
hearings, and needed case preparation. Due to counsel's recent schedule, he has
not had the time available to discuss the merits of the case with Petitioner before
completion of the final substance and format of the required Brief in this matter, so
a thirty (30) day extension is needed in order to make completion of the
presentation of this Opening Brief.
Petitioner does anticipate Petitioner's Opening Brief to be filed with the Court

Attorney for Petitioner

CERTIFICATE OF SERVICE
day of December 2006, 1 caused a
I HEREBY CERTIFY That on the
true and correct copy of the above and foregoing to be delivered to the following
persons at the following addresses as follows:
Clerk of the Court
Fourth Judicial District
Ada County
200'West Front Street
Boise, ldaho 83702
Richard M. Armstrong
Director
Department of Health & Welfare
P.O. Box 83720
Boise, ldaho 83720-0036
Steven J. Tobiason
Special Deputy Attorney General
P.O. Box 2865
Boise, ldaho 83701-2865

(

)

(

U.S. Mail
Fax
Hand Delivered

i /i 1

U.S. Mail
Fax
Hand Delivered

(

3
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DENNIS N. WHEELER,
Petitioner,

Case No. CV-OC-0612286
ORDER

IDAHO DEPARTMENT OF HEALTH
AND WELFARE,
Respondent.

Upon reading Appellant's motion to extend time; and it appearing that a previous
extension was granted upon the same grounds; and the Court being duly advised;
It is hereby ordered as follows:
1) The Court will grant one more extension of time to Appellant as requested,
extending to January 8, 2007, the due date for Appellant's opening brief.
2) This is the final extension in this matter. The appeal herein will be dismissed
without further notice, unless Appellant takes the necessary steps to furnish and serve
the requisite opening brief on or before January 8, 2007.
IT IS SO ORDERED.
Dated this 13th day of December 2006.

Senior District Judge

sr
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CERTIFICATE OF MAILING
I hereby certify that on this 13th day of December 2006, 1 mailed a true and
correct copy of the within instrument to:

VERNON K SMITH
ATTORNEY AT LAW
1900 WEST MAIN STREET
BOlSElDAHO 83702
RICHARD M ARMSTRONG
DIRECTOR
DEPT OF HEALTH &WELFARE
POST OFFICE BOX 83720
BOISE IDAHO 83720-036
STEVEN J TOBIASON
KANE & TOBIASON LLP
SPECIAL DEPUTY ATTY GENERAL
1087 W RIVER STREET SUITE #I00
POST OFFICE BOX 2865
BOISE IDAHO 83701-2865

J. DAVID NAVARRO
Clerk of t t p District Court

By:

-

ORDER Page 2

beputy Court

X9k /

IN THE DISTRICT COURT OF THE FOURTH
OF THE STATE OF IDAHO, IN AND FORTH

DENNIS N. WHEELER
Case No. CV OC 06 12286
Petitioner,
MEMORANDUM DECISION
IDAHO DEPARTMENT OF HEALTH
AND WELFARE
Respondent.

This matter is an appeal from an administrative order of the Department of Health
and Welfare suspending the petitioner's Idaho driver's license for failure to pay child
support, pursuant to the provisions of the Idaho Family Law License Suspension Act, LC. 5
7-1401 et seq. Petitioner was represented by Vernon K. Smith, Boise, Respondent was
represented by special deputy attorney general Steven J. Tobiason, of Kane & Tobiason,
Boise.
For reasons stated, the order of the Department of Health and Welfare is affirmed in
all respects.
Facts and Procedural History
The facts are not in dispute. Petitioner has been ordered to pay child support on three
children, acknowledged or adjudicated to be his children, by three separate judges in three
separate proceedings. At the time relevant here, he was in arrears'in excess of $20,900. Upon
proceedings brought by the Idaho Deparhnent of Health and Welfare, after notice and
hearing, and after further administrative processes within the department, and upon findings

00022
(\&

9

Memorandum Decision

Page -- 1

of fact by the department that have not been challenged on appeal that the defendant was in
arrears as indicated and that he declined to pay the arrearage or enter into any agreement with
the department for payment of same, the hearing officer recommended and the department
ordered that defendant's driving license be suspended. Defendant appeals to this court.
Analysis

Defendant raises a number of constitutional challenges to the Family Law License
Suspension Act (I.C. 8 7-1401 et seq.) as applied to drivers' licenses, but all are without
citation to specific authority. The statutory excuse of "good cause" is not ambiguous, and the
administrative refinement of this provision by regulation is not constitutionally defective. The
administrative rules were duly and regularly adopted by the agency, and have been subjected
to legislative oversight. Although I do not construe the concept of legislative oversight to
necessarily have the same weight as specific statutory enactment, nevertheless, from an
argumentative standpoint, action by the legislature in this area is at least some indication of
the legislative interest in the matter and its satisfaction with the administrative interpretation
of statutes. In this case, the legislative record indicates that the legislature reviewed and
approved the administrative regulations adopted by the agency in this area.
The administrative rule on "good cause" to avoid suspension of a license is not
significantly different from the judicial standard for avoidance of a civil contempt - i.e., a
contempt where action to purge the contempt is exclusively within the control and discretion
of the actor. The argument presented by the petitioner, that some component of willful
disobedience is required, would apply to a criminal contempt - where a contempt sanction is
imposed punitively - which is not applicable to the circumstance here. Suspension orders
under the FLLSA are not punitive, but are akin to enforcement through civil contempt orders
where compliance by the contemnor immediately purges the contempt. Here, the application
of an order suspending a license can be avoided completely by the father either paying the

00023

Memorandum Decision

Page -- 2

arrearage or signing an agreement to do so in the future, and the suspended license can be
reinstated immediately upon action by the petitioner to comply with the statute. The
petitioner's argument of inconsistent application between judicial process and administrative
action is not persuasive.
Although I accept the argument that a driver's license is a property right in a
constitutional sense, which means that it cannot he suspended by state action without due
process, I do not accept the argument that this recognition means such licenses are excluded
from the FLLSA. The definition of "license" in I.C. 5 7-1402(5) includes all attributes of a
driver's license, and includes the specific reference "operate a motor vehicle" in the
classification of permits and licenses covered by the act. In the last subsection of the
definition, the statute provides an exclusion from the act by the requirement that the
instrument under examination "Does not constitute a property interest." To harmonize this
exclusion contained in I.C. 5 7-1402(5)(d) from the previous language of this section that
clearly and unequivocally includes motor vehicle driver's licenses, I construe the term
"property interest" as used in the exclusion to mean licenses, permits and other such
instruments that pertain or apply directly to tangible property interests, such as building
permits, licenses attached to the ownership or use of real property such as water permits,
licenses issued as an incident of the ownership or registration of motor vehicles, aircraft, etc.,
These are instances where the license or permit itself constitutes the property interest, as
opposed to the activity or occupation conducted under the license. To construe the exclusion
as petitioner suggests would result in the exclusion swallowing the whole of the statute, and
would render the entire act meaningless. I decline to accept this argument.
With respect to the constitutional requirement of due process, there is ample
demonstration in the record that petitioner was afforded layers of due process in this case,
and layers of opportunities to be heard and show any cognizable reason he might have to
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avoid application of the act. As found by the hearing officer, and by the director in the final
order, he has failed to do so. Given that all petitioner had to do to avoid application of the
suspension order was pay the current month's support payment and enter into a "reasonable
schedule" to make payments against the arrearage, appellant offers no cogent argument in his
appeal that he has any cause recognized by statute to avoid application of the act to him. It is
significant to my mind that no evidence was offered to the hearing officer of the petitioner's
financial condition, status of employment, ability to pay current support, inability to pay back
support, or any other indication of cause at all, let alone any element of "good cause" as
enumerated by mle.

Conclusion
The other constitutional and procedural challenges raised in the briefs are inapposite
or without merit. For reasons stated, I conclude that there is no reason to disturb the
department's order in this case. The decision of the Idaho Department of Health and Welfare
is affirmed in all respects. Any stay of enforcement of this order heretofore entered is
dissolved.
Dated this 13" day of June, 2007.

Sr. Judge ~ . % McKee
~ f
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1
Appellant,
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)
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)

IDAHO DEPARTMENT OF HEALTH,
AND WELFARE,
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)

Respondent.
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1

1
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000

TO:

IDAHO DEPARTMENT OF HEALTH AND WELFARE AND THEIR

ATTORNEY OF RECORD, STEVEN J. TOBIASON, AND THE CLERK OF THE
ABOVE ENTITLED COURT.
1.

The above-named Appellant does file his Notice of Appeal of that

final Memorandum Decision, as entered by the Court on June 13, 2007, by the
Honorable Senior Judge, D. Duff McKee, presiding.
2.

That Appellant has a right to appeal the final Judgment and Decision

to the ldaho Supreme Court, described in Paragraph 1 above, as said final Order is
appealable under and pursuant to Rule 11 (a) (1).
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3.

The preliminary statement of the issues that will be addressed on

appeal, which Appellant intends to assert on appeal, will currently include the legal
conclusion addressed in the final Administrative Decision and the final Judgment of
the District Court, questioning those Conclusions of Law contained in the Decisions,
and those issues raised by Appellant throughout the course of this controversy,
within the Administrative and Judicial Review proceedings, which does currently
include concerns over these relevant issues:

A.

The Notification of intent to suspend Appellant's driver's license
contained within that Notice an unacceptable administrative
regulation attempting to generate an exclusive definition of "good
cause" allowing only as an acceptable exemption to any nonpayment those identified four exceptions; that the administrative
definition of those exemptions are not identified in or under the Family
Law License Suspension Act (FLLSA) referred to as Title 7 Chapter
14 that went into effect on January 1, 1997, and nowhere within the
entire statutory scheme of the enactment was there any other
legislative definition of "good cause", and nowhere, as a matter of
state law, has there been case authority or statutory language that
has authorized good cause to be limited to those four criteria, as in
the Administrative Notice, constituting a denial of due process, and
said regulations are void of the fundamental and traditional
circumstances that excuse situations resulting in an accruing
delinquency of support obligation under normal Judicial proceedings.

B.

The definition of "license" as used within the FLLSA statute does not
allow the Department to include a license that has been declared to
be a "property right" as specifically set forth and identified in $71402(5)(d) ldaho Code; that a significant issue before the court is the
improper attempt by the Department of Health and Welfare to claim a
right to take from an individual a driver's license which has been
defined to be a well established property right, announced not only by
ldaho case law and well established in judicial precedent, but also
statutorily designed to be protected by the very intent of the FLLSA
statute.

The enactment specifically excludes application to any

license that does constitute a "property right", and to do otherwise
would violate a Constitutionally protected property right and must be
viewed as an unconstitutional infringement upon the right declared to
be a property right under federal and state law, and a denial of Due
Process and Equal Protection provided for by federal and state law.
C.

That the Family Law License Suspension Act (FLLSA) fails to provide
any identifiable means for safeguarding procedural due process in
Administrative or Judicial proceedings, and the right to equal
protection under federal and state law; that no distinction is made to
define a "duration of punishment" should there be an imposition of a
suspension of a license as proposed. Any attempt to retroactively
apply the statute to any delinquency of support, accruing under any
court order that was entered prior to January 1, 1997, is a violation of

the ex post facto doctrine, and does contradict the constitutionally
and statutorily protected rights against such an ex post facto
application of sanctional conduct that was not before allowed, as a
licensee exposed to such a sanction when the court order(s) in this
dispute were entered.
D.

That the FLLSA legislation, as declared in $7-1404, ldaho Code,
does authorize the commencement of a proceeding against a
qualifying license, only after a licensing authority has taken no action
within thirty (30) days after a referral of a delinquency from the
Department of Health and Welfare, and there exists no agreement in
this case on this issue of such referral in this dispute. No referral has
ever been made to the State of ldaho, Department of Transportation,
who is the agency initially, empowered to commence a proceeding
under the enactment of this FLLSA legislation.

E.

That $7-1405, ldaho Code, of this enactment appears to constitute a
judicial proceeding, and $7-1406, ldaho Code, requires Judicial
notice when any proceedings for suspension of a statutorily qualifying
license is commenced. This initiated proceeding, however, was
undertaken by an agency, under an administrative format, void of any
court proceedings, and to the extent $7-1407, ldaho Code, provides
for any administrative authority for the Department of Health and
Welfare, that would conflict with of the purpose of the court's authority

,

under $7-1405, ldaho Code, and serves to create conflict as to the

utilization of different concepts for "good cause" and due process to
be applied, using such different standards and criteria, thereby
violating the Due Process and Equal Protection Clause of the U.S.
Constitution and Idaho Constitution.
F.

There must always exist a rational relationship between legislation
and it's objective, and must always seek to achieve a rational
purpose by a legislation where it is designed to infringe upon a
property right or liberty interest, and the effects found to result from
the application of the FLLSA in this case and other cases operates to
suspend some form of a license, and has been inappropriately
allowed to include a driver's license, contrary to the FLLSA statute,
and thereby serves to deprive a licensee of his needed means of
lawful transportation to

conduct his employment activities,

responsibilities, and his ability to earn a living and generate funds
necessary to pay lawful obligations, and consequently any stated
purpose within the FLLSA legislation to "increase" statewide child
support collections has become fully defeated, as the unemployment
consequences caused by the loss of a license created a dramatic
interference in commerce and is counterproductive to any reasonable
objective, and destroys the underlying purpose of increasing recovery
of support, as these licensees can no longer to generate available
funds to pay support without employment.

G.

Such other issues as may further address those matters relating to
the issues raised within the appeal, and Appellant does reserve the
right to assert all applicable issues on appeal as provide for by Rule

17(9, I.A.R..
4.

A Reporter's Transcript of the hearing@)is requested, as argument

was presented on the Motion to Dismiss and Motion for Summary Judgment.

5.

Appellant does request the Clerk's Standard Record as automatically

included under Rule 28, I.A.R., and in addition thereto, to furthermore include all
orders, pleadings, petitions, motions and any affidavits, exhibits, memorandums,
briefs and referenced attachments that were filed in this matter during the agency
administrative review process with the Idaho Department of Health and Welfare.
6.

I certify:

a.

That a copy of this Notice of Appeal has been served on the

Court Reporter.
b.

That a Reporter's Transcript of those hearings is requested at

c.

That the estimated fee for preparation of the Clerk's Record

this time.

and Reporter's Transcript has been requested and has either been
paid or will be paid when required by the Clerk and Reporter.
d.

That the Appellate fee has been paid with the Notice of

Appeal.
e.

That service has been made upon all parties required to be served pursuant

to Rule 20, I.A.R.

Dated this ~&ay

of July, 200

Attorney for Defendant

\
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I HEREBY CERTIFY That on the =?ay
of July, 2007, 1 caused a true
and correct copy of the above and foregoing to be delivered to the following
persons at the following addresses as follows:

Clerk of the Court
Fourth Judicial District
Ada County
200 W. Front Street
Boise, ldaho 83702
Steven J. Tobiason
Kane & Tobiason LLP
P.O. Box 2865
Boise, ldaho 83701-2865

VERNON K. SMITH
AlTORNEY AT LAW
1900 West Main Street
Boise, ldaho 83702
ldaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

J.

DAVID NAVARW, Clerk
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TO:

IDAHO DEPARTMENT OF HEALTH AND WELFARE AND THEIR

AlTORNEY OF RECORD, STEVEN J. TOBIASON, AND THE CLERK OF THE
ABOVE ENTITLED COURT.
1.

The above-named Appellant does file his Notice of Appeal of that

final Memorandum Decision, as entered by the Court on June 13, 2007, by the
Honorable Senior Judge, D. Duff McKee, presiding.
2.

That Appellant has a right to appeal the final Judgment and Decision

to the ldaho Supreme Court, described in Paragraph 1 above, as said final Order is
appealable under and pursuant to Rule 11 (a) (1).
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3.

The preliminary statement of the issues that will be addressed on

appeal, which Appellant intends to assert on appeal, will currently include the legal
conclusion addressed in the final Administrative Decision and the final Judgment of
the District Court, questioning those Conclusions of Law contained in the Decisions,
and those issues raised by Appellant throughout the course of this controversy,
within the Administrative and Judicial Review proceedings, which does currently
include concerns over these relevant issues:
A.

The Notification of intent to suspend Appellant's driver's license
contained within that Notice an unacceptable administrative
regulation attempting to generate an exclusive definition of "good
cause" allowing only as an acceptable exemption to any nonpayment those identified four exceptions; that the administrative
definition of those exemptions are not identified in or under the Family
Law License Suspension Act (FLLSA) referred to as Title 7 Chapter
14 that went into effect on January 1, 1997, and nowhere within the

entire statutory scheme of the enactment was there any other
legislative definition of "good cause", and nowhere, as a matter of
state law, has there been case authority or statutory language that
has authorized good cause to be limited to those four criteria, as in
the Administrative Notice, constituting a denial of due process, and
said regulations are void of the fundamental and traditional
circumstances that excuse situations resulting in an accruing
delinquency of support obligation under normal Judicial proceedings.
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B.

The definition of "license" as used within the FLLSA statute does not
allow the Department to include a license that has been declared to
be a "property right" as specifically set forth and identified in 371402(5)(d) ldaho Code; that a significant issue before the court is the
improper attempt by the Department of Health and Welfare to claim a
right to take from an individual a driver's license which has been
defined to be a well established property right, announced not only by
ldaho case law and well established in judicial precedent, but also
statutorily designed to be protected by the very intent of the FLLSA
statute.

The enactment specifically excludes application to any

license that does constitute a "property right", and to do othewise
would violate a Constitutionally protected property right and must be
viewed as an unconstitutional infringement upon the right declared to
be a property right under federal and state law, and a denial of Due
Process and Equal Protection provided for by federal and state law.
C.

That the Family Law License Suspension Act (FLLSA) fails to provide
any identifiable means for safeguarding procedural due process in
Administrative or Judicial proceedings, and the right to equal
protection under federal and state law; that no distinction is made to
define a "duration of punishment" should there be an imposition of a
suspension of a license as proposed. Any attempt to retroactively
apply the statute to any delinquency of support, accruing under any
court order that was entered prior to January 1, 1997, is a violation of

NOTICE OF APPEAL P.3

the ex post facto doctrine, and does contradict the constitutionally
and statutorily protected rights against such an ex post facto
application of sanctional conduct that was not before allowed, as a
licensee exposed to such a sanction when the court order(s) in this
dispute were entered.
D.

That the FLLSA legislation, as declared in $7-1404, ldaho Code,
does authorize the commencement of a proceeding against a
qualifying license, only after a licensing authority has taken no action
within thirty (30) days after a referral of a delinquency from the
Department of Health and Welfare, and there exists no agreement in
this case on this issue of such referral in this dispute. No referral has
ever been made to the State of ldaho, Department of Transportation,
who is the agency initially, empowered to commence a proceeding
under the enactment of this FLLSA legislation.

E.

That $7-1405, ldaho Code, of this enactment appears to constitute a
judicial proceeding, and $7-1406, ldaho

Code, requires Judicial

notice when any proceedings for suspension of a statutorily qualifying
license is commenced.

This initiated proceeding, however, was

undertaken by an agency, under an administrative format, void of any
court proceedings, and to the extent $7-1407, ldaho Code, provides
for any administrative authority for the Department of Health and
Welfare, that would conflict with of the purpose of the court's authority
under $7-1405, ldaho Code, and serves to create conflict as to the
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utilization of different concepts for "good cause" and due process to
be applied, using such different standards and criteria, thereby
violating the Due Process and Equal Protection Clause of the U.S.
Constitution and Idaho Constitution.
F.

There must always exist a rational relationship between legislation
and it's objective, and must always seek to achieve a rational
purpose by a legislation where it is designed to infringe upon a
property right or liberty interest, and the effects found to result from
the application of the FLLSA in this case and other cases operates to
suspend some form of a license, and has been inappropriately
allowed to include a driver's license, contrary to the FLLSA statute,
and thereby serves to deprive a licensee of his needed means of
lawful transportation to

conduct his employment

activities,

responsibilities, and his ability to earn a living and generate funds
necessary to pay lawful obligations, and consequently any stated
purpose within the FLLSA legislation to "increase" statewide child
support collections has become fully defeated, as the unemployment
consequences caused by the loss of a license created a dramatic
interference in commerce and is counterproductive to any reasonable
objective, and destroys the underlying purpose of increasing recovery
of support, as these licensees can no longer to generate available
funds to pay support without employment.
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G.

Such other issues as may further address those matters relating to
the issues raised within the appeal, and Appellant does reserve the
right to assert all applicable issues on appeal as provide for by Rule
17(f), I.A.R..

4.

A Reporter's Transcript of the hearing(s) held on the 6thday of June,

2007, is requested, as argument was presented on the Motion to Dismiss and
Motion for Summary Judgment.

5.

Appellant does request the Clerk's Standard Record as automatically

included under Rule 28, I.A.R., and in addition thereto, to furthermore include all
orders, pleadings, petitions, motions and any affidavits, exhibits, memorandums,
briefs and referenced attachments that were filed in this matter during the agency
administrative review process with the Idaho Department of Health and Welfare.
6.

1 certify:

a.

That a copy of this Notice of Appeal has been served on the

Court Reporter.
b.

That a Reporter's Transcript of those hearings is requested at

this time.
c.

That the estimated fee for preparation of the Clerk's Record

and Reporter's Transcript has been requested and has either been
paid or will be paid when required by the Clerk and Reporter.
d.

That the Appellate fee has been paid with the Notice of

Appeal.
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e.

That service has been made upon all parties required to be served pursuant

to Rule 20, I.A.R.
Dated this

day of August, 2007.

Attorney for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the
day of August, 2007, 1 caused a
true and correct copy of the above and foregoing to be delivered to the following
persons at the following addresses as follows:

Clerk of the Court
Fourth Judicial District
Ada County
200 W. Front Street
Boise, ldaho 83702
Steven J. Tobiason
Kane & Tobiason LLP
P.O. Box 2865
Boise, ldaho 83701-2865

NOTICE OF APPEAL P. 7

(
(
(

)
)

d)

U.S. Mail
Fax
Hand Delivered

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

I

DENNIS N. WHEELER,

VS

.

Petitioner-Appellant,

I

Supreme Court Case No. 34426
CERTIFICATE OF EXHIBITS

IDAHO DEPARTMENT OF HEALTH AND
WELFARE,

Respondent.
I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:
1. Transmittal Of Agency Record On Appeal And Transcript, filed October 17,2006.
2. Affidavit Of Vemon K. Smith In Support Of Motion To Extend Time To File Petitioner's
Opening Brief, filed November 8,2006.

3. Affidavit Of Vernon K. Smith In Support Of Motion To Extend Time To File Petitioner's
Opening Brief, filed December 8,2006.
4. Petitioner's Opening Brief, filed January 8,2007.

5. Respondent's Brief On Appeal, filed February 8,2007.
6. Letter, with attachments, dated June 8,2007.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 25th day of September, 2007.

J. DAVID NAVARRO
Clerk of the District Court
, ik{f:c9
Bf+,QJj ." \
:
y Vk"
'

BY
Deputy Clerk
CERTIFICATE OF EXHIBITS

&"

iu.

"'.<>

,<+

,

,"

~
-:-,

,.<>\3$
;';
,L$>$h:%x,'

z,*.

$+i:p
.(,
,-,h,, ,"? *L.A,

s.,5' 3"

\

.

-,*+,&%

G*&

p.;,.,.

"

Y.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS N. WHEELER,
Supreme Court Case No. 34426
Petitioner-Appellant,
CERTIFICATE OF SERVICE

VS.
IDAHO DEPARTMENT OF HEALTH
AND WELFARE,
Respondent.

I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
VERNON K. SMITH

STEVEN J. TOBIASON

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court
Date of Service:

SEP 2 6 2007

CERTIFICATE OF SERVICE

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DENNIS N. WHEELER,
Petitioner-Appellant,

I

Supreme Court Case No. 34426
CERTIFICATE TO RECORD

IDAHO DEPARTMENT OF HEALTH
AND WELFARE,
Respondent.

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the
State of Idaho, in and for the County of Ada, do hereby certifL that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed on the 25th day of July,
2007.

J. DAVID NAVARRO
Clerk of the District Court

B@
, Tpr pepb i v8.
iQ-

BY
Deputy Clerk

<p#$g.t:A.! .

..

>z.",**@

*"..*.. "~$;;.>~' :*;.,.:(.,
,.,y;$)&,,
$x+>;: ,.
.
d
'

@

",

< v.
V,.,.,'

CERTIFICATE TO RECORD

,
$:*\,

